
IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT 
IN AND FOR COLLIER COUNTY, FLORIDA 

CIVIL ACTION 
 

FLOW WAY COMMUNITY DEVELOPMENT 
DISTRICT,  
 
 Plaintiff, 
 
v. 
 
TAYLOR MORRISON OF FLORIDA, INC., 
TAYLOR MORRISON ESPLANADE NAPLES,  
LLC, TIM HALL, TURRELL, HALL & ASSOCIATES, 
INC., STEPHEN REITER, ADAM PAINTER, 
ANDREW MILLER, JOHN WOLLARD, 
CHRISTOPHER NIRENBERG, and ESPLANADE 
GOLF & COUNTRY CLUB OF NAPLES, INC.,  
 
 Defendants. 
____________________________________/ 

 
 
 
 
 

Case No. 20-CA-4147 
 

 
THIRD AMENDED COMPLAINT 

 
 Plaintiff, FLOW WAY COMMUNITY DEVELOPMENT DISTRICT (“the CDD”), by and 

through its undersigned counsel, and in accordance with the Florida Rules of Civil Procedure, 

hereby files this Third Amended Complaint against Defendants, TAYLOR MORRISON OF 

FLORIDA, INC. (“TM”), TAYLOR MORRISON ESPLANADE NAPLES, LLC (“TM Esplanade”, and 

collectively with TM, “TM Defendants”), TIM HALL (“Hall”), TURRELL, HALL & ASSOCIATES, 

INC. (“THA”),  STEPHEN REITER (“Reiter”), ADAM PAINTER (“Painter”), ANDREW MILLER 

(“Miller”), JOHN WOLLARD (“Wollard”), CHRISTOPHER NIRENBERG (“Nirenberg”), and 

ESPLANADE GOLF & COUNTRY CLUB OF NAPLES, INC. (“Association”), and alleges as 

follows:  

JURSIDICTION AND VENUE 

1. This is an action for declaratory relief and damages in excess of $30,000.00, 

exclusive of interest and costs.  

2. Venue is proper in Collier County, Florida, because the TM Defendants conduct 

business in Collier County, Florida; the Association conducts business in Collier County, Florida; 
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the real property that is subject to the instant litigation is located within Collier County, Florida; 

and the causes of action alleged herein accrued in Collier County, Florida. 

PARTIES 

3. Plaintiff, the CDD, is a community development district located in Collier County, 

Florida, and which was established by Collier County Ordinance No. 02–09.  

4. Defendant TM is a Florida for-profit corporation that conducts business in Collier 

County, Florida.  At all times relevant, TM is, and has been, the majority and managing member 

of TM Esplanade. TM was also an applicant and/or co-permittee relative to many of the actions 

of which Plaintiff complains.  

5. Defendant TM Esplanade is a Florida limited liability company that conducts 

business in Collier County, Florida.  

6. Defendant Hall is an adult individual, sui juris, who, upon information and belief, 

resides in Collier County, Florida, and who is the senior ecologist and principal at Defendant THA.  

7. Defendant THA is a Florida for-profit corporation that conducts business in Collier 

County, Florida, and which has its principal place of business in Collier County, Florida.  

8. Defendant Reiter is an adult individual, sui juris, who formerly served as a board 

member for the Flow Way CDD in 2018, and who resides in Lee County, Florida.  

9. Defendant Painter is an adult individual, sui juris, who formerly served as a board 

member for the Flow Way CDD in 2018, and who, upon information and belief, resides in Sarasota 

County, Florida.  

10. Defendant Miller is an adult individual, sui juris, who served as a board member 

for the Flow Way CDD in 2018, and still currently serves as a board member for the Flow Way 

CDD.   

11. Defendant Wollard is an adult individual, sui juris, who formerly served as a board 

member for the Flow Way CDD, including in September 2018.  Upon information and belief, 

Wollard resides in Sarasota County, Florida.  
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12. Defendant Nirenberg is an adult individual, sui juris, who formerly served as a 

board member for the Flow Way CDD from 2018 to November 2020, and who, upon information 

and belief, resides in Lee County, Florida.  Defendants, Reiter, Painter, Nirenberg, Wollard, and 

Miller, shall collectively be referred to herein as “TM Directors”.  

13. The Defendant Association is a Florida not-for-profit corporation that conducts 

business in Collier County, Florida.  The Association is currently, and at all times relevant to this 

litigation has been, developer-controlled.  

GENERAL ALLEGATIONS 

14. The Esplanade Golf and Country Club of Naples (“Esplanade”) is a residential 

community within Naples, Collier County, Florida, which was developed by TM.   

15. To the north and along the western boundary of Esplanade are approximately 

1,087 acres of preserve land, referred to herein as the “Preserves”, and which are the subject of 

the instant dispute.   

16. The Preserves consist of five (5) areas as follows:  

a. Area 1/Wading Birds (totaling approximately 31.86 acres);  
 

b. Area 2/Internal Preserves within Esplanade (totaling approximately 38 acres);  
 

c. Area 3/Western Preserve, which is located along the western border of Esplanade 
(totaling approximately 167 acres);  

 
d. Area 4/Northern Preserve, which is the largest of the offsite preserves (totaling 

approximately 730 acres); and  
 

e. Area 5/Section 11 Preserve, which is located to the east and north of Esplanade 
along the Collier and Lee County line (totaling approximately 160 acres).  

 
17.  Areas 1, 3, 4, and 5 of the Preserves comprise the “Main Preserve”, as that term 

is frequently used throughout the relevant permit documentation discussed below in more detail. 

A. THE DEVELOPMENT  

18. In 2001, Collier County adopted Ordinance No. 01-20, which created the Mirasol 

PUD for the development of the initially proposed residential community of Mirasol.  
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19. TM changed the name of the development to Esplanade through amendment of 

the above-referenced PUD Ordinance by way of Collier County Ordinance No. 14-36. 

20. The CDD was created by Collier County Ordinance No. 02-09 in or around March 

2002 as an independent district subject to Chapter 190 of the Florida Statutes. 

21. With the ongoing development of Esplanade, the CDD board remained developer 

controlled up through November 2020, when a transition occurred. Only recently did the CDD 

board attain a 4:1 resident majority, thereby no longer making it developer-controlled.  

B. DEFENDANTS’ ACTIONS 

22. At times when the CDD Board was developer-controlled, the TM Defendants and 

Directors took actions that were outside the scope of their authority under governing permits, 

Chapter 190 of the Florida Statutes, and contrary to representations made to regulatory agencies, 

such as the Army Corps of Engineers and South Florida Water Management District.   

23. CDD Boards, and their directors, are subject to the provisions of Chapter 190, 

Florida Statutes, and must act in accordance with all applicable local government and regulatory 

agency policies, permits, ordinances, rules, and regulations.  

24. Two permits applicable to the Preserves are as follows: Permit No. 11–02031–P 

(“SFWMD Permit”) issued by the South Florida Water Management District (“SFWMD”) and 

Permit No. SAJ–2000–01926 (“Army Corps Permit”) issued by the U.S. Army Corps of Engineers.  

25. TM Esplanade is the Permittee to the SFWMD Permit, and has been since the 

February 21, 2013 modification.  At all times prior to the 2013 modification, the permittee was a 

predecessor of TM Esplanade.  A copy of the SFWMD Permit, as modified, is attached hereto as 

Composite Exhibit “A”.  

26. The SFWMD Permit, as modified as of February 2013, specifically required as 

follows: “[a] mitigation program for Mirasol [now Esplanade] shall be implemented in accordance 

with Exhibit Nos. 3.5 and 3.6. The permittee shall preserve and enhance 127.92 acres of 
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uplands and 995.96 acres of wetlands (1123.88 acres total).” See Exhibit A, at Special 

Condition 20 of February 2013 modification (emphasis supplied).   

27. Special Condition 21 of the modified SFWMD Permit further clarified that the 

above-required maintenance by TM Esplanade, as the permittee, shall be “in perpetuity”.   

28. Special Condition 25 also stated as follows with respect to funding:  

 

29. TM Esplanade, as permittee, provided financial assurances and committed to 

financial obligations, which could not be transferred onto another entity prematurely and without 

proper acceptance by SFWMD.  

30. The TM Defendants are also a successor permittee to the Army Corps Permit.  A 

copy of the Army Corps Permit, as modified in 2012, is attached hereto as Composite Exhibit 

“B”.  

31. Special Condition 12 of the Army Corps Permit provided as follows: 

 [t]he permittee shall maintain and monitor the 883.71-acre preserve in accordance 
with this permit until such time that the permittee transfers the ownership of the 
parcel to the Corskscrew Regional Ecosystem Watershed (CREW) Land Trust.  
The transfer of ownership shall include an endowment fund to ensure the perpetual 
maintenance and management of the main preserve as a natural area. 
 
32. Special Condition 13 further provided that “[t]he cost per acre and total amount of 

the endowment fund is to be determined by CREW at the time of land transfer.”   

33. Even after becoming modified in 2012, the Army Corps Permit still required the 

Army Corps “be notified in writing of any intention to reassign the conservation easement to a 

new grantee and shall approve the selection of the grantee” (see Special Condition 12), and 

further stated as follows:  

 [a]t such time as the permittee proposes to transfer Preserve Areas A & B to 
CREW or another acceptable land conservation entity, a permit modification 
application shall be submitted to the Corps for review and approval in accordance 
with the terms and conditions of the attached Biological Opinion (USFWS) 
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requiring approval of the perpetual maintenance fund and management entity 
proposed by the permittee. 
 

See Special Condition 17 of the Modified Corps Permit.  

34. The language of the November 2012 Mitigation, Monitoring, and Maintenance 

Plan, which was submitted with and incorporated into the 2012 modification to the Army Corps 

Permit, further explained as follows:  

[i]n addition to meeting the success criteria of the preserve with respect to the 
exotic removal and native vegetation re-establishment and the future donation of 
the property to an appropriate land management entity, the applicant will also 
establish a non-wasting escrow fund for the long-term maintenance of the 
preserve.  The amount of the escrow fund will be determined at the time the 
preserve is turned over and be based on the expected long-term 
maintenance requirements.  It is felt that the donation of the preserve to an 
entity specifically charged with property maintenance and preservation, in 
lieu of perpetual management by a homeowners association that may not be 
fully equipped or experienced in preservation management techniques, will 
be more appropriate for a preserve of this size.  

 
Id. (emphasis supplied).  A copy of the November 2012 Mitigation, Monitoring, and Maintenance 

Plan is attached hereto as Exhibit “C”.  

35. The Mitigation, Monitoring, and Maintenance Plan also provided that “the applicant 

will be responsible for reaching the success criteria outlined below before donation of the 

preserve occurs.”  Id. at p. 8. 

36. The U.S. Fish and Wildlife Service Biological Opinion Amendment, Dated 

September 18, 2012, a copy of which is attached hereto as Exhibit “D”, further provides as 

follows:  

Once the exotic vegetation has been removed and the native vegetation restored, 
the preserve lands outside of the development footprint (about 1,089 ac) are to be 
maintained by the applicant or the homeowner’s association until they can be 
donated to the CREW Trust, or another appropriate public entity capable of 
providing such services, and approved by the Service. The land transfer to the 
public management entity is to be completed within 6 months of final agency 
sign-off on the mitigation activities referenced in the Corps/District permit 
applications.  
 
In addition to the donation of the property to an appropriate entity, a non-
wasting escrow fund for the perpetual maintenance and monitoring of the 
preserve shall be established. The amount of the endowment will be determined 
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at the time the preserve is transferred to the public management entity, and will be 
based on the perpetual management, maintenance and monitoring needs as 
determined and approved through coordinated discussions with the land recipient 
and the Service at the time of the proposed transfer.  The amount of the 
endowment funds and the entity to receive the funds must be determined prior to 
the final agency sign-off on the mitigation activities referenced in the Corps/South 
Florida Water Management District Permit applications. The monies generated 
from the non-wasting endowment fund will be sufficient to fund all 
management costs including: site fencing and fire break maintenance, taxes, 
liability insurance (if necessary), site management and maintenance, 
monitoring reports, escrow holder handling fee, and a 10 percent 
contingency. A capitalization rate will be determined in coordination with, and 
approved by, the Service at the time the property is turned over to insure the 
endowment fund is non-wasting.  
 

(emphasis supplied). 
 

37. Contrary to the foregoing terms and conditions, the TM Defendants, acting as both 

Developer and through their TM Directors on the CDD Board, transferred the Preserves by way 

of Special Warranty Deeds to the CDD.  Copies of the 2015 and 2018 Special Warranty Deeds 

are attached hereto as Exhibits “E” and “F”, respectively.  

38. At the time of the 2015 and 2018 transfers, the SFWMD Permit governed, as 

modified in February 2013, and the Army Corps Permit governed, as modified in 2012.   

39. Further, while the SFWMD has been modified as recently as November 2020, the 

Army Corps Permit has not been modified, to the best of the CDD’s knowledge, information and 

belief, since the 2012 modification.  

40. At the time of the transfer of the Preserves in 2015 and 2018, the CDD was not 

listed as an appropriate entity under either the SFWMD or Army Corps Permits for the long-term 

maintenance of the Preserves.   

41. The Army Corps Permit specifically required the Preserves to be transferred to 

CREW, or other similar land management entity, and required that an escrow fund be set up to 

fund the maintenance of the Preserves in perpetuity in connection with any transfer made.  

42. The CDD is not an appropriate entity to maintain the Preserves in perpetuity, as 

has already been expressed by the Corps, and the CDD is, and at all times relevant was, not 
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required to fund the maintenance of the Preserves under either the conditions of the SFWMD 

Permit or Army Corps Permit.  

43. Defendants accordingly acted outside the scope of their authority in improperly and 

untimely transferring the Permits to the CDD, and failing to establish an escrow fund for the 

maintenance of the Preserves in perpetuity in connection with any transfer made.  The TM 

Defendants prematurely and improperly transferred the real property to the CDD; and the TM 

Directors acted outside the scope of their authority in accepting the Preserves.   

COUNT I 
DECLARATORY JUDGMENT 

(The CDD v. TM Defendants and the Association) 
 

44. The CDD hereby restates and incorporates paragraph 1 through 43 of the 

Amended Complaint, above, as if set forth herein in full.  

45. This is an action for declaratory relief brought pursuant to Chapter 86 of the Florida 

Statutes against the TM Defendants.  

46. The Association has been joined to this action as a nominal defendant, only, to the 

extent that the declaratory relief sought herein would affect its rights or obligations with respect to 

the Preserves at issue, and because the Association is a party to the 2015 and 2018 Quit Claim 

Deeds relating to the Preserves. 

47. The CDD contends that the TM Defendants acted outside the scope of their 

authority under the applicable SFWMD and Army Corps Permits by prematurely and improperly 

transferring ownership of the Preserves to the CDD and failing to establish an escrow fund for the 

perpetual maintenance of the Preserves in connection with any transfer thereof.   

48. The CDD further contends that to the extent the Preserves were permitted to be 

transferred at the time of the execution of the 2015 and/or 2018 Special Warranty Deeds, said 

transfer was only proper if made to CREW or another land management entity like CREW, and 

not to the CDD.    
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49. In any event, and no matter the entity to which the Preserves were ultimately 

transferred, TM Esplanade is, and at all times relevant was, required to establish an escrow fund 

in connection with the transfer for the maintenance of the Preserves in perpetuity.  

50. The CDD contends that the TM Defendants prematurely transferred the Preserves. 

51. The TM Defendants incorrectly contend that they had the authority to transfer the 

Preserves to the CDD, without the establishment of an escrow fund, despite the conditions of the 

SFWMD and Army Corps Permits, as modified as of the time of the transfers.   

52. There is a bona fide, actual, present, and practical need for the declaration sought 

herein.  

53. The declaration sought deals with a present, ascertained or ascertainable state of 

facts or present controversy as to a state of facts.  

54. Some immunity, power, privilege or right of the Parties is dependent upon the facts 

or law applicable to those facts.  

55. The Parties have an actual, present, adverse, and antagonistic interest in the 

subject matter, either in fact or law.   

56. The antagonistic and adverse interests are all before the Court on proper process.  

57. The relief sought herein is not merely the giving of legal advice by the Court or the 

answer to questions propounded from curiosity.  

58. The CDD does not have an adequate remedy at law.  

59. The CDD has suffered, and will continue to suffer, immediate and irreparable 

injury, loss, and damages unless or until a declaration is rendered as to the relief sought herein.  

60. All conditions precedent to the bringing of this action have occurred or been 

waived.  

WHEREFORE, Plaintiff, FLOW WAY COMMUNITY DEVELOPMENT DISTRICT, hereby 

respectfully requests the entry of a Judgment against Defendants, TAYLOR MORRISON OF 
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FLORIDA, INC., TAYLOR MORRISON ESPLANADE NAPLES, LLC, and ESPLANADE GOLF & 

COUNTRY CLUB OF NAPLES, INC., as follows:  

a. Declaring that the transfer of the Preserves to the CDD without the establishment 
of the required escrow fund was an ultra vires act taken by TM Esplanade and/or 
TM as permittees of the SFWMD Permit and/or Army Corps Permit, as modified at 
the time of the 2015 and 2018 transfers; 
 

b. Declaring that the Special Warranty Deeds purporting to transfer ownership of the 
Preserves are vacated, set aside, and cancelled of record;  
 

c. And awarding all pre- and post-judgment interest, costs, and all such other and 
further relief as the Court deems just and proper.  

 
COUNT II 

DECLARATORY JUDGMENT 
(The CDD v. TM Directors and Association) 

 
61. The CDD hereby restates and incorporates paragraph 1 through 43 of the 

Amended Complaint, above, as if set forth herein in full.  

62. This is an action for declaratory relief brought pursuant to Chapter 86 of the Florida 

Statutes against the TM Directors.  

63. The Association has been joined to this action as a nominal defendant, only, to the 

extent that the declaratory relief sought herein would affect its rights or obligations with respect to 

the Preserves at issue, and because the Association is a party to the 2015 and 2018 Quit Claim 

Deeds relating to the Preserves. 

64. The TM Directors, as supervisors on the CDD Board, are and were, at all times 

relevant, subject to the terms of Chapter 190 of the Florida Statutes.   

65. Section 190.004, Florida Statutes specifically states that a district “shall take no 

action which is inconsistent with applicable comprehensive plans, ordinances, or regulations of 

the applicable local general-purpose government.”   

66. Further, and when exercising any special powers of the CDD, including 

undertaking maintenance of conservation areas such as the Preserves, the Board must do so 

“subject to the regulatory jurisdiction and permitting authority of all applicable governmental 
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bodies, agencies, and special districts having authority with respect to any area included 

therein….”  See Fla. Stat. § 190.012.  

67. Thus, the TM Directors were still obligated to act consistent with the requirements 

set forth in the SFWMD and Army Corps Permits, as modified at the time of the transfers in 2015 

and 2018.  

68. By accepting the Preserves on behalf of the CDD, the TM Directors were acting 

outside the scope of their authority under Chapter 190, Florida Statutes, as they were taking 

action contrary to the applicable SFWMD and Army Corps Permits.   

69. The CDD was not an authorized long-term maintenance entity under the SFWMD 

or Army Corps Permits and, in any event, was not authorized to accept a transfer of Preserves 

absent full compliance with the permit conditions, including but not necessarily limited to requiring 

the establishment of an escrow fund in connection with the transfer by the TM Defendants.  

70. As both supervisors on the CDD Board and as representatives of the TM 

Defendants, the TM Directors were fully aware of the SFWMD and/or Army Corps Permits and 

applicable conditions to the transfer of the Preserves, if any.  

71. The TM Directors also prematurely accepted a significant financial obligation for 

the CDD, which they should have never accepted.   

72. The transaction should accordingly be voided as an ultra vires act of the TM 

Directors and/or as a result of the transfer having been void ab initio.   

73. The Army Corps Permit, at all times relevant to the 2015 and 2018 transfers having 

been made, required that the permittees (i.e. the TM Defendants) transfer long-term ownership 

of the Preserves to CREW, or other similar, land management entity, with said transfer including 

the establishment of an endowment fund to ensure the perpetual maintenance and management 

of the main preserve as a natural area.   



 

12 
 

74. The TM Directors incorrectly contend that they had authority to prematurely accept 

the transfer of the Preserves on behalf of the CDD, without requiring the establishment of an 

escrow fund, despite the permit conditions set forth in the Army Corps and SFWMD Permits.   

75. There is a bona fide, actual, present, and practical need for the declaration sought 

herein.  

76. The declaration sought deals with a present, ascertained or ascertainable state of 

facts or present controversy as to a state of facts.  

77. Some immunity, power, privilege or right of the Parties is dependent upon the facts 

or law applicable to those facts.  

78. The Parties have an actual, present, adverse, and antagonistic interest in the 

subject matter, either in fact or law.   

79. The antagonistic and adverse interests are all before the Court on proper process.  

80. The relief sought herein is not merely the giving of legal advice by the Court or the 

answer to questions propounded from curiosity.  

81. The CDD does not have an adequate remedy at law.  

82. The CDD has suffered, and will continue to suffer, immediate and irreparable 

injury, loss, and damages unless or until a declaration is rendered as to the relief sought herein.  

83. All conditions precedent to the bringing of this action have occurred or been 

waived.  

WHEREFORE, Plaintiff, FLOW WAY COMMUNITY DEVELOPMENT DISTRICT, hereby 

respectfully requests the entry of Judgment against Defendants, STEPHEN REITER, ADAM 

PAINTER, ANDREW MILLER, JOHN WOLLARD, CHRISTOPHER NIRENBERG, and 

ESPLANADE GOLF & COUNTRY CLUB OF NAPLES, INC., as follows:  

a. Declaring that the TM Directors committed an ultra vires act in accepting the 
transfer of the Preserves on behalf of the CDD without the establishment of the 
required escrow fund, and voiding the transaction as a result thereof;  
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b. Declaring that the Special Warranty Deeds purporting to transfer ownership of the 
Preserves are vacated, set aside, and cancelled of record;  

 
c. Awarding all pre- and post-judgment interest, and costs to the CDD, together with 

all such other and further relief as the Court deems just and proper.  
 

COUNT III 
UNJUST ENRICHMENT 

(The CDD v. TM Defendants) 
 

84. The CDD hereby restates and incorporates paragraph 1 through 43 of the 

Amended Complaint, above, as if set forth herein in full.  

85. The TM Defendants had an obligation to establish an endowment fund to ensure 

the perpetual maintenance and management of the main preserve as a natural area in connection 

with the transfer of ownership of the Preserves.  

86. The TM Defendants forced ownership of the Preserves upon the CDD, without 

establishing an endowment fund to finance the maintenance and management of the Preserves.  

87. The TM Defendants transferred ownership of the Preserves prematurely, which 

resulted in TM not paying the Preserves maintenance expenses or property taxes, which the TM 

Defendants were responsible for.  

88. As a result of such action, the CDD has had to fund all maintenance, management, 

and mitigation costs for the Preserves since the transfer was made, and will have to continue to 

do so in perpetuity, absent action from this Court.  

89. The TM Defendants have received a benefit as a result of the improper transfer, in 

that they have not had to finance the maintenance and management costs associated with the 

Preserves, or pay taxes on the Property, since the transfer was made.  This has saved the TM 

Defendants hundreds of thousands of dollars to date, and will save them millions of dollars going 

forward, if they are not required to establish the requisite endowment or escrow fund.  

90. The TM Defendants have voluntarily retained this benefit by continuing to require 

the CDD to pay for maintenance costs associated with the Preserves, rather than establish an 

escrow or endowment fund.  
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91. The circumstances are such that it would be inequitable for the TM Defendants to 

continue retaining the benefit of having to avoid paying for maintenance and management costs 

for the Preserves.  

92. As a result of the foregoing actions of the TM Defendants, the CDD has been 

damaged and will continue to suffer damages.  

WHEREFORE, Plaintiff, FLOW WAY COMMUNITY DEVELOPMENT DISTRICT, hereby 

respectfully requests the entry of a judgment in its favor, and against Defendants, TAYLOR 

MORRISON OF FLORIDA, INC. and TAYLOR MORRISON ESPLANADE NAPLES, LLC, for all 

damages, pre- and post-judgment interest, and costs, together with all such other and further 

relief as the Court deems just and proper.  

COUNT IV 
BREACH OF FIDUCIARY DUTY 

(The CDD v. TM Directors) 
 

93. The CDD hereby restates and incorporates paragraph 1 through 43 of the 

Amended Complaint, above, as if set forth herein in full.  

94. This is an action for breach of fiduciary duty against the TM Directors, as a result 

of their improper and unauthorized premature acceptance of a transfer of the Preserves to the 

CDD without the requisite establishment of an escrow fund.   

95. This Count is being brought in the alternative to Count II, above, for declaratory 

relief against the TM Directors. 

96. As members on the Board for the CDD, the TM Directors owed fiduciary duties of 

good faith and loyalty to the CDD, including to act in the best interests of the CDD and its 

constituents. 

97. The TM Directors further owed a duty to the CDD to act within their scope of 

authority, pursuant to Chapter 190, Florida Statutes.  
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98. By accepting the transfer of the Preserves to the CDD, contrary to the mandates 

of the terms and conditions set forth in the SFWMD Permit and the Modified Corps Permit, the 

TM Directors were acting outside the scope of their authority, to the detriment of the CDD.   

99. Instead, the TM Directors were acting solely for the benefit of their respective 

employers—the TM Defendants—when they accepted the transfer of the Preserves.   

100. Indeed, by shifting the significant maintenance costs and tax liability onto the CDD, 

the TM Defendants were able to save hundreds of thousands of dollars, while the CDD became 

improperly burdened with long-term financial and maintenance obligations that it is not even 

qualified to undertake.  

101. The Army Corps Permit required the Preserves to be transferred to entity such as 

CREW, or another appropriate land management entity, and that an escrow fund was required to 

be established in connection with any transfer made.  

102. The TM Directors did not require either of the foregoing conditions to the transfer 

to be satisfied.  

103. By disregarding the interests of the CDD and voting in favor of accepting ownership 

of the Preserves, without requiring the establishment of an escrow fund as set forth in the Army 

Corps Permit, the TM Directors breached their fiduciary duties to the CDD and its constituents.  

104. As a result of the TM Directors’ respective breaches of fiduciary duty, the CDD has 

been damaged and will continue to suffer damages.  

WHEREFORE, Plaintiff, FLOW WAY COMMUNITY DEVELOPMENT DISTRICT, hereby 

respectfully requests the entry of a judgment in its favor, and against Defendants, STEPHEN 

REITER, ADAM PAINTER, CHRISTOPHER NIRENBERG, ANDREW MILLER, and JOHN 

WOLLARD, for all damages, pre- and post-judgment interest, and costs, together with all such 

other and further relief as the Court deems just and proper.  
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COUNT V 
BREACH OF FIDUCIARY DUTY 

(The CDD v. THA and Hall) 
 

105. The CDD hereby restates and incorporates paragraph 1 through 43 of the 

Amended Complaint, above, as if set forth herein in full.  

106. This is an action for breach of fiduciary duty against Defendants, THA and Hall.  

107. Hall was hired by the CDD, when it was developer-controlled, to serve as the 

CDD’s environmental consultant and assist the CDD with permitting requirements for the 

Preserves, including preparing the MMM Plan for same.   

108. Hall was provided with the authority to speak on behalf of TM with respect to its 

SFWMD Permit and Modified Corps Permit.  

109. Though hired by the CDD, Hall was essentially serving as a representative on 

behalf of the developer and landowner—the TM Defendants.  

110. Hall, individually and acting on behalf of his company, THA, owed the CDD a duty 

of care in carrying out his responsibilities to advise the CDD on environmental issues in an 

informed and considered manner and to ensure compliance with the applicable permits.  Hall, 

individually and acting on behalf of his company THA, further owed a duty of loyalty to the CDD, 

as its agent.  

111. Hall breached these fiduciary duties by acting for the benefit of the TM Defendants, 

to the detriment of the CDD, and by assisting in the modification of permits and the premature 

transfer of ownership of, and long-term maintenance obligations for, the Preserves to the CDD.  

Hall did not advise as to the implications and/or consider all environmental issues that would be 

caused by a premature transfer of the Preserves to the CDD, without the requisite funding first 

put in place, and further failed to ensure compliance was being had with governing Permits at the 

time of the transfer. 

112. At all times relevant, Hall knew, or should have known, that the CDD was not a 

proper or appropriate long-term maintenance entity for the Preserves—particularly given the vast 
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size of the Preserves and expressed intent of the permitting authorities that the Preserves be 

maintained by an entity such as CREW or one similar thereto.   

113. Even after the premature transfers occurred, Hall continued to submit modification 

requests of the SFWMD Permit (on or about May 22, 2020) and of the Modified Corps Permit (on 

or about October 9, 2019), for the benefit of the TM Defendants and to the detriment of the CDD.  

114. As a result of the foregoing breaches of fiduciary duty, the CDD has been damaged 

and will continue to suffer damages.  

115. All conditions precedent to the bringing of the instant action have occurred or been 

waived.  

WHEREFORE, Plaintiff, FLOW WAY COMMUNITY DEVELOPMENT DISTRICT, hereby 

respectfully requests the entry of a judgment in its favor, and against Defendants, TURRELL, 

HALL & ASSOCIATES, INC. and TIM HALL, for all damages, pre- and post-judgment interest, 

and costs, together with all such other and further relief as the Court deems just and proper.  

DEMAND FOR JURY TRIAL 

 The CDD hereby demands a jury trial with respect to Counts IV and V of the Third 

Amended Complaint, above.  

Dated this 26th day of May 2021. 
 

WOODS, WEIDENMILLER, MICHETTI & 
RUDNICK, LLP 

 
By:  /s/  Jessica F. Tolin    
Gregory N. Woods 
Florida Bar No. 175500 
Jessica F. Tolin 
Florida Bar No. 124266 
9045 Strada Stell Court, Suite 400 
Naples, FL 34109 
(239) 325-4070 – Telephone 
(239) 325-4080 – Facsimile 
Primary Email: gwoods@lawfirmnaples.com 
Secondary Email: Jtolin@lawfirmnaples.com 
Secondary Email: mdipalma@lawfirmnaples.com 
Secondary Email: service@lawfirmnaples.com 
Attorneys for the CDD 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was electronically filed 

with the Clerk of Court via the E-Filing Portal on this 26th day of May 2021, which will send 

notification to the following counsel of record: 

Kevin S. Hennessy, Esq. 
Richard P. Green, Esq. 
LEWIS, LONGMAN, WALKER 
100 Second Avenue South, Ste. 501-S 
St. Petersburg, Florida 33701 
khennessy@llw-law.com 
rgreen@llw-law.com 
jbissette@llw-law.com 
jdavy@llw-law.com  
Attorneys for Taylor Morrison of Florida, Inc., 
Taylor Morrison Esplanade Naples, LLC, 
Anthony Burdett, Stephen Reiter, David Truxton, 
Adam Painter, Christopher Nirenberg, Andrew  
Miller and John Wollard 
 

Thomas M. Dougherty, Esq. 
GERAGHTY, DOUGHERTY & 
STOCKMAN, P.A. 
Post Office Box 1605 
Ft. Myers, FL 33902 
tom@swfltrial.com 
elisa@swfltrial.com 
Counsel for Defendant, Tim Hall 

Neal A. Sivyer  
nsivyer@sbwlegal.com  
nasassistant@sbwlegal.com  
SIVYER BARLOW & WATSON, P.A.  
401 East Jackson Street, Suite 2225  
Tampa, Florida 33602  
Telephone: (813) 221-4242  
Facsimile: (813) 227-8598  
Attorneys for Defendant, Esplanade Golf & Country 
Club of Naples, Inc. 
 
Joseph A. Brown, Esq. 
D. Kent Safriet, Esq. 
HOPPING GREEN AND SAMS, P.A. 
119 South Monroe Street, Suite 300 
Tallahassee, FL 32301 
josephb@hgslaw.com 
kents@hgslaw.com 
patriciab@hgslaw.com 
mandyf@hgslaw.com 
Co=Counsel for Defendants, Taylor Morrison 
Of Florida, Inc., Taylor Morrison Esplanade 
Naples, LLC, Andrew Miller, John Wollard, 
Stephen Reiter, Adam Painter, and Christopher 
Nirenberg 

 
 

Christina Harris Schwinn, Esq. 
PAVESE LAW FIRM 
1833 Hendry Street 
Ft. Myers, FL 33901 
christinaschwwin@paveselaw.com 
irenekreutzer@paveselaw.com 
Counsel for Turrell, Hall & Associates, 
Inc. 

    

mailto:khennessy@llw-law.com
mailto:rgreen@llw-law.com
mailto:jbissette@llw-law.com
mailto:jdavy@llw-law.com
mailto:josephb@hgslaw.com
mailto:kents@hgslaw.com
mailto:patriciab@hgslaw.com
mailto:mandyf@hgslaw.com
mailto:christinaschwwin@paveselaw.com
mailto:irenekreutzer@paveselaw.com
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WOODS, WEIDENMILLER, MICHETTI & 
RUDNICK, LLP 

 
By:  /s/  Jessica F. Tolin   
Gregory N. Woods 
Florida Bar No. 175500 
Jessica F. Tolin 
Florida Bar No. 124266 
9045 Strada Stell Court, Suite 400 
Naples, FL 34109 
(239) 325-4070 – Telephone 
(239) 325-4080 – Facsimile 
Primary Email: gwoods@lawfirmnaples.com 
Secondary Email: Jtolin@lawfirmnaples.com 
Secondary Email: mdipalma@lawfirmnaples.com 
Secondary Email: service@lawfirmnaples.com 
Attorneys for the CDD 
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EXHIBIT B
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